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The U.S. Supreme Court on June 15, 2020, issued a 6-3 ruling in Bostock v. Clayton County, Georgia. 
2020 U.S. LEXIS 3252. This case  was  a consolidated decision addressing Bostock, as well as Altitude 
Express, Inc. v.  Zarda, and R.G. & G.R. Harris Funeral Homes, Inc. v. Equal Employment Opportunity 
Commission.  In each case, the employer dismissed an employee in part because of  the employee’s 
sexual orientation (SO) or gender identity (GI), (referred to as SOGI).  The Court ruled in favor of the 
employees, expanding the meaning of the term “sex” as contained in Title VII, concluding that the 
protected category of “sex” not only included biological sex, but also sexual orientation and gender 
identity.  The Court determined that “An employer who fires an individual merely for being gay or 
transgender defies the law.” 
 
The statute at the center of the decision was Title VII of the Civil Rights Act of 1964. This statute 
provides that it is “unlawful … for an employer to fail or refuse to hire or to discharge any individual, or 
otherwise to discriminate against any individual … because of such individual’s race, color, religion, 
sex, or national origin.”  The question the Court had to consider was  what “sex” meant.  The majority 
of the Court chose to expand the meaning to include SOGI.   
 
ACSI issued a Statement on the Supreme Court’s Redefinition of Title VII on June 15 (page 4 of this 
document). See also The New York Times. 
 
A Strong Dissent. 
 
Justices Samuel Alito and Clarence Thomas joined in a dissent; newly appointed Justice Brett 
Kavanaugh wrote his own dissent.  Both made strong arguments.  Alito/Thomas observed that “There 
is only one word for what the Court has done today:  legislation” and that “A more brazen abuse of our 
authority to interpret statutes is hard to recall.”  For Christian schools, their conclusion that “The 
entire Federal Judiciary will be mired for years in disputes about the reach of the Court’s reasoning” is 
especially relevant.  Justice Kavanaugh likewise concluded that “…many Americans will not buy the 
novel interpretation unearthed and advanced by the Court today.  Many will no doubt believe that the 
Court has unilaterally rewritten American vocabulary and American law.” 
 
The Alito/Thomas dissent referenced an amicus brief which ACSI joined.  The brief was crafted by the 
U.S. Conference of Catholic Bishops. 
 
 What can Christian schools expect next? 
 
The Court itself recognized the reality of future agonizing via lawsuit when it noted: “how these 
doctrines protecting religious liberty interact with Title VII are questions for future cases too.”  The 

https://d2qwohl8lx5mh1.cloudfront.net/8hVHe52Cq4sPdF0wEaTaCQ/content
https://www.nytimes.com/2020/06/15/us/lgbtq-supreme-court-religious-freedom.html
https://acsipdp.s3.amazonaws.com/Legal/Bostock.8.23.19.pdf
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bottom line is that Title VII, which applies to employers with 15 or more employees, now forbids 
discrimination on the basis of sexual orientation and gender identity.   
 
This applies to ACSI member schools unless: 
 

• the Equal Employment Opportunity Commission (EEOC) and courts accept the argument that 
Title VII’s religious exemptions protect them not only from claims of religious discrimination, 
but also from claims of SOGI discrimination; or 

• the ministerial exception protects them; or 
• the Religious Freedom Restoration Act (RFRA) protects them; or 
• the First Amendment protects them. 

 
Title VII.  The religious protections in Title VII can be found at 42 U. S. C. §2000e–2(e) and 42 U.S.C. § 
2000e-1(a).  These permit religious employers to prefer individuals “of a particular religion.”  However, 
there is and will be fierce debate about the meaning of this language.  Opponents say it protects 
religious employers only from claims of religious discrimination.  Advocates say it protects religious 
employers from claims of SOGI discrimination where the employer’s conduct standards are rooted in 
its religious beliefs.  The outcome of this fight is hard to predict. 
 
Ministerial Exception.  This is rooted in the unanimous decision of the Court in Hosanna-Tabor 
Evangelical Lutheran Church and School v. Equal Employment Opportunity Commission, 565 U.S. 171 
(2012).  The scope of the decision, however, is uncertain.  Experts seem to agree that it almost 
certainly will not protect an employer’s decision about every job position at a school.   
 
ACSI is watching a case currently before the Court on this very issue.  The lower court sharply 
restricted who qualifies for the ministerial exception.  The Supreme Court heard oral arguments on 
May 11, 2020 in Our Lady of Guadalupe School v. Agnes Morrissey-Berru which is combined with St. 
James School v. Darryl Biel.  ACSI joined an amicus brief from the Christian Legal Society (CLS) to help 
the court recognize that the ministerial exception should not be so narrowly restricted.   
 
Religious Freedom Restoration Act (RFRA).  The law says that government may substantially burden 
religious freedom if the government has a compelling state interest in doing so and that it is using the 
least restrictive means to do so.  All RFRA does is give a school its day in court.  The outcome will rest 
on questions of what is a “substantial” burden and how “compelling” is the state interest.  Will a judge 
decide that SOGI is so compelling in the current culture that it may substantially burden religious 
exercise? 
 
Other Areas of Potential Conflict. 
 
Christian schools may face other issues sparked by the Court’s sweeping action.  The employment 
question, however, is paramount at present:  schools face the prospect of hiring open advocates of 
homosexuality and transgenderism.  It remains unclear how other factors may come into play: 
 

• Will accreditation agencies make accreditation conditioned on SOGI? 
• How will private school sports associations handle SOGI going forward? 
• The Alito/Thomas dissent raised questions implicating issues such as dormitories, private 

spaces, health care benefits and pronoun use if all defenses failed a school.   

https://www.law.cornell.edu/uscode/text/42/2000e-2
https://www.law.cornell.edu/uscode/text/42/2000e-1
https://www.law.cornell.edu/uscode/text/42/2000e-1
https://acsipdp.s3.amazonaws.com/Legal/CLS+et+al+Amicus+Brief+Merits.pdf
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Do Christian schools need to change their hiring practices? 
 

1. It is unclear how this will play out over time.  If a school wishes to avoid any chance of a legal 
challenge, it can give up its conduct standards.  This does not seem consistent with the 
Christian conviction that God’s loving standard is for human sexuality to be channeled into 
marriage.  Thus, ACSI’s conviction is that schools should consider maintaining their current 
conduct standards for employees and prepare to use every available defense.  The Court’s 
decision recognizes that there are areas of potential available protections.   
 

2. ACSI continues to evaluate the impact of the decision and is working on concrete guidance 
going forward to assist schools to be prepared for the possible legal impact.  The goal is to find 
ways to increase the likelihood that the EEOC or the courts will accept a school’s appeal to the 
Title VII exemptions, the ministerial exception, RFRA and the First Amendment.   
 

3. ACSI’s Legal Defense Reimbursement Program (LDRP) is worth considering before legal 
challenges arise.  The program gives schools options and savings early in any legal process. 

 
In any case, it is well to be prepared to “sanctify the Lord God in [our] hearts and always be ready to 
give a defense to everyone who asks you a reason for the hope that is in you.” (I Peter 3:15b, NKJV).   
 
Our culture is desperate to hear the Good News of God’s desire to forgive all our sin and 
unrighteousness – the penalty for which was paid by the death and Resurrection of His Son, a loving 
and living Savior.  God’s ways promote human dignity because He created us in His own image and 
likeness; He set the standard because He loves each of us.  The marriage of one man and one woman 
for one lifetime with children as God may give them is the proper place to express and experience the 
joy of human sexuality. 
 

 

 

 

13 And who is he who will harm you if you become followers of what is good? 14 But even if 
you should suffer for righteousness’ sake, you are blessed. “And do not be afraid of their 
threats, nor be troubled.” 15 But sanctify the Lord God in your hearts, and always be ready 
to give a defense to everyone who asks you a reason for the hope that is in you, with 
meekness and fear; 16 having a good conscience, that when they defame you as evildoers, 
those who revile your good conduct in Christ may be ashamed. 17 For it is better, if it is the 
will of God, to suffer for doing good than for doing evil.    
 
       I Peter 3:13-17 (NKJV). 

  

https://www.acsi.org/legal-legislative-and-advocacy/legal-defense-reimbursement-program
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Association of Christian Schools International Statement on  
the Supreme Court’s Redefinition of Title VII 

 
The Association of Christian Schools International (ACSI) is reviewing today’s Supreme Court’s ruling that 
attempts to expand the term “sex” in Title VII of the Civil Rights Act of 1964 to include “sexual 
orientation” and “gender identity”.  The impact on the hiring policies of religious institutions that teach 
the Biblical view of marriage and to uphold a standard of conduct consistent with our faith is not yet 
fully understood.   

We believe every person is created by God and has inherent value and worth that cannot be minimized 
by any classification, status or life circumstances. We uphold and affirm this inherent worth of every 
person. The Bible teaches that because God loves each of us, His standard calls for sexual activity to be 
confined to marriage as defined as one man and one woman for one lifetime as God may give.   Scripture 
encourages followers of Christ to be faithful in doing our best to follow the Will of God, who remains in 
control of all things. We believe that His Will is sovereign and cannot be inhibited by man’s efforts to 
redefine what He has created.  
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