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Memo to ACSI Member Christian Schools 
Another Supreme Court Victory in Favor of Religious Liberty! 

Our Lady of Guadalupe School v. Agnes Morrissey-Berru 
July 8, 2020 

 

Today, the Supreme Court issued a significant 7 – 2 decision in a case about the “ministerial exception”  

that is so important to religious employers.  The Supreme Court rejected the Ninth Circuit’s attempt to 

weaken the First Amendment rights of religious schools in particular.  This is good news for religious 

schools who rely on the ministerial exception to ensure they can hire and employ staff they feel best 

achieve the school’s mission.  It also implicates hiring and employment of staff whose lives and 

conduct are consistent with the tenets of their faith. 

Our Lady of Guadalupe School v. Agnes Morrissey-Berru, together with St. James School v. Biel, 

combines two cases of Catholic schools which chose not to renew the contracts of teachers.  The 

teachers sued.  Lower courts sided with the schools by relying on the “ministerial exception” as found 

in the U.S. Supreme Court’s unanimous 2012 ruling in Hosanna-Tabor which “protected the First 

Amendment right of a Lutheran school to choose who teaches the faith to the next generation, free 

from government interference.” (Becket Fund Case Detail, St. James School v. Biel).   

The teachers in each case then appealed to the Ninth Circuit Court of Appeals which disagreed with 

the lower courts and found for the teachers.  The Ninth Circuit in effect found that the teachers were 

not religious enough to qualify for the ministerial exception, despite the significant religious duties of 

each detailed in the cases.  Rather, the Ninth Circuit focused on whether or not the teachers had the 

proper credentials to qualify as a “minister”, not on the duties involved.   

Job Duties Matter.  The Supreme Court rejected that approach and explicitly found that “What 

matters, at bottom, is what an employee does. And implicit in our decision in Hosanna-Tabor was a 

recognition that educating young people in their faith, inculcating its teachings, and training them to 

live their faith are responsibilities that lie at the very core of the mission of a private religious school.” 

Your School’s Teachers.  Because the decision relies on what an employee does, Christian schools 

should ensure that they have documentation showing that they consider their teachers, in fact, to be 

ministers.  ACSI strongly advises schools to incorporate ACSI’s model document “The Ministry of 

Teaching” into their handbooks.  This approach should give stronger standing when dealing with 

employment situations involving teachers.  Schools may also want to use the document as a basis for 

crafting similar statements for other employees. 

Stronger Defense in Other Cases.  The decision in Our Lady takes on heightened importance as a result 

of the Court’s June 15, 2020 ruling in Bostock v. Clayton County, Georgia.  As ACSI’s Memo to schools 

the following day points out, the Court concluded that the term “sex” as used in the Civil Rights Act of 

1964 somehow includes “sexual orientation” and “gender identity” (SOGI).  The effect of Bostock is to 

ban discrimination in hiring and employment on the basis of SOGI.  This poses a threat for religious 

institutions which expect employees to engage in conduct that is consistent with their faith.   

https://acsipdp.s3.amazonaws.com/Legal/SCOTUS_OLG_19-267_1an2_070820.pdf
https://www.becketlaw.org/case/biel-v-st-james-catholic-school/
https://www.acsi.org/legal-legislative-pages/legal-resources-landing-pages/5-personnel/employment-landing-page/the-ministry-of-teaching
https://www.acsi.org/legal-legislative-pages/legal-resources-landing-pages/5-personnel/employment-landing-page/the-ministry-of-teaching
https://acsipdp.s3.amazonaws.com/Legal/ACSI+Bostock+LL+Memo+June+16+2020+-+FINAL.pdf
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Four Defenses.  Bostock nonetheless notes four possible defenses upon which religious institutions 

may rely when they choose not to hire/employ advocates of faith and conduct in conflict with the 

religious institution’s.  Those four potential protections, which will be tested in future court cases, are:   

the religious protection in Title VII of the Civil Rights Act (now in possible conflict with sex 

discrimination); the Hosanna-Tabor ministerial exception; the Religious Freedom Restoration Act 

(RFRA); and, ultimately, the First Amendment itself.   

The ruling in Our Lady of Guadalupe should clarify the ministerial exception for all concerned and 

potentially give schools better ground when relying upon it in a legal conflict.  A credible credential of 

some kind may help, but the key will be the duties carried out by the employee.  Notice that this is 

significant not just for SOGI-related cases, but for any employment-related legal dispute in which a 

religious institution may find itself.   

ACSI Engagement in Our Lady of Guadalupe.  ACSI joined two amicus briefs by the Christian Legal 

Society (CLS) in Our Lady of Guadalupe.  One asked the Supreme Court to take up the case (September 

30, 2019) and one argued the merits of the case (February 10, 2020).   

Each amicus pointed out that religious employers are best qualified to determine who is their own 

“minister” and thus best able to accomplish their religious mission.  It is not up to the secular state to 

decide what credentials “count” for purposes of who they hire to express and teach the faith.  Court 

mandates to require a credential of some sort – and then to evaluate whether the Court agrees with 

the credential – would be a dangerous standard on which to rely.   

Clearly, if the Supreme Court had left the lower court ruling in place, religious institutions would have 

faced a greater challenge in ensuring their employees carried out their religious mission.   

Participating in an amicus brief can have an impact in a case. It cannot be known if the amicus 

influenced it, but the Opinion referenced ACSI’s Why Christian Schooling statement in a footnote (15).  

That statement refers to both faculty and staff; Justice Alito, the author of the Opinion, cited it in 

reference to Christian schools’ “aim of inculcating Biblical values in their students.” 

Little Sisters and Religious/Conscience Exemptions.  In another major victory, the Court also issued a 

decision in Little Sisters of the Poor v. Pennsylvania upholding the Trump Administration’s authority to 

offer religious and conscientious exemptions from the Affordable Care Act’s contraceptive mandate.   

Thus, the Supreme Court today ratified protections for religious believers and their institutions in two 

key cases, building on the positive ruling for religious schools and families in its school choice decision 

in Espinoza on June 30.  All three are significant victories which advance the common good by knocking 

down discriminatory barriers for religious believers; guarding their liberties and those of their 

institutions; and, by emphasizing the importance of our First Freedom. 

 
 
 
 
 
 

https://acsipdp.s3.amazonaws.com/Legal/ChristianLegalSociety+Cert.pdf
https://acsipdp.s3.amazonaws.com/Legal/ChristianLegalSociety+Cert.pdf
https://acsipdp.s3.amazonaws.com/Legal/CLS+et+al+Amicus+Brief+Merits.pdf
https://www.acsi.org/membership/why-christian-schooling
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ACSI Statement on the Supreme Court’s Decision in  
Our Lady of Guadalupe & Little Sisters of the Poor 

 
In a 7-2 decision today, [July 8, 2020], the Supreme Court upheld the First Amendment right of 

religious schools to employ those who the religious institutions themselves – without government 

interference – consider best qualified to exemplify, teach and pass their own faith to future 

generations.  Lower courts sought to limit those freedoms by imposing tests such as a religious 

credential in order for a “ministerial exception” to apply to an employee.  Instead, the Court found 

that “What matters, at bottom, is what an employee does. And implicit in our decision in Hosanna-

Tabor was a recognition that educating young people in their faith, inculcating its teachings, and 

training them to live their faith are responsibilities that lie at the very core of the mission of a private 

religious school.” 

This is the second case in which the Court protected the  First Amendment religious rights of 

Americans (Espinoza, June 30; Our Lady of Guadalupe, July 8).  In addition, today the Court ruled 7-2 in 

Little Sisters of the Poor v. Pennsylvania that the Administration had the authority to provide religious 

and conscientious exemptions from contraceptive regulations in the Affordable Care Act, another 

victory for religious conscience. Together these victories advance the common good by removing 

discriminatory barriers for religious believers, guarding their liberties and those of their institutions, 

and by emphasizing the importance of our First Freedom. 

ACSI applauds these Supreme Court rulings and is confident that God’s providence ultimately guided 

the justices to make the right decision in support of religious schools. 


