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Response to CARES Act Equitable Services Guidance 
 

May 8, 2020 
 

Background 

On May 5, the Council of Chief State School Officers released a public letter to Secretary Betsy 
DeVos decrying the USDE Guidance on Equitable Services under the CARES Act because it 
unequivocally states all private schools may participate and all private school children should be 
counted in the determination of their proportionate share of funds.  Some SEA officials have told 
private school leaders they will disregard the guidance as written, and in some cases, have 
decided to not release any emergency funds to non-public schools until Secretary DeVos 
responds to their letter. 
 
There are no limitations in the CARES Act as to which public schools and students can 
participate once an LEA receives its allocation.  The public school officials threatening to 
disregard the USDE guidance hope to vastly diminish the number of students private schools can 
serve in the midst of a national emergency, even while counting all public school students. 
 
A state of affairs where all public school students are counted, while many private school 
students are not, cannot be characterized as equitable.  Moreover, without equitable services in 
this time of emergency, many private schools will not have the resources to keep their children 
safe and healthy, or to maintain continuity in their students’ education, as was Congress’ intent 
under the CARES Act. 
 
 
CARES Act Program Facts 
  

• The Education Stabilization Fund (ESF) is a new emergency education fund created by 
the CARES Act, which was signed into law March 27, 2020.  The ESF is separate from 
the Elementary and Secondary Education Act (ESEA) and the Individuals with 
Disabilities Education Act (IDEA). 

 
• There are two grants within the Education Stabilization Fund: the Governor’s Emergency 

Education Relief Fund (GEER) and the Elementary and Secondary School Emergency 
Relief Fund (ESSER).  The CARES Act requires equitable services for non-public 
schools under both grants.  

 
 
Equitable Services and the CARES Act 
 
The CARES Act 
Sec. 18005. (a) In General.—A local educational agency receiving funds under sections 18002 
or 18003 of this title shall provide equitable services in the same manner as provided under 
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section 1117 of the ESEA of 1965 to students and teachers in non-public schools, as determined 
in consultation with representatives of non-public schools. 
 

• Opponents of the equitable services guidance interpret this language to mean that the 
entirety of Section 1117 should apply to the CARES Act equitable services provisions, 
especially the Title I residency and poverty criteria used to allocate funds. 

 
• However, the guidance correctly interprets “shall provide equitable services in the same 

manner” as pointing to only a piece of Section 1117, namely, the matter of what 
constitutes the provision of equitable services.  After all, Sections 18002 and 18003 have 
their own formulae for allocation of funds, whereas Section 18005 is silent on allocation 
of funds. 

 
• Because governors have wide discretion over Section 18002 (GEER), the debate is 

largely over Section 18003 (ESSER). 
 

• Section 18003 (ESSER) allocates funds to the states and local education agencies through 
a Title I allocation but is silent on how the funds are to be allocated to the school and 
student level. 

 
• Section 1117 of ESEA is not mentioned in the allocation language in Section 18003 or 

indeed at all in Section 18003. 
 

• USDE acted appropriately in recognizing that the CARES Act is not a Title I program.  
Many of the uses of funds authorized by ESSER are not compatible with Title I’s specific 
student needs requirements and can only properly be carried out schoolwide, meaning 
outside the scope of Section 1117. 

 
• Ultimately, Section 18005 of the CARES Act invokes the “manner” aspect of Section 

1117, not the “allocation” aspect.  The “allocation” aspect of Section 1117 is not invoked 
because Sections 18002 and Sections 18003 address allocation themselves.  Moreover, 
the “allocation” aspect is fundamentally incompatible with the uses of funds authorized 
by ESSER.  

 
 
Key USDE Guidance on CARES Act Equitable Services 
 

• All public schools and non-public schools whose local educational agency (LEA) 
receives an allocation under the two CARES Act programs are eligible to participate in 
the ESF, even if a non-public school has not previously participated in ESEA or IDEA. 

 
• All students and teachers in a non-public school are eligible to receive equitable services 

under these two CARES Act programs, without regard to family income, residency, or 
eligibility based on low achievement. 
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• LEAs are required to reserve funds for equitable services based on the number of students 
in private schools that choose to participate. 

 
• Private schools are not limited to the same uses of funds chosen by LEAs for their own 

schools. 
 

• Nonpublic schools can pool funds. 
 

• Since the CARES Act is not a Title I program, private schools do not need to tie requests 
to specific student needs, but instead can use the funds for general school needs. 

 
  
Talking Points 
 
1) ESF is a new relief fund in response to the declaration of a national emergency. 
 

• The Senate Appropriations Committee described the Education Stabilization Fund as 
“flexible funding that will get out the door quickly and go directly to states, local school 
districts, and institutions of higher education to help schools, students, teachers, and 
families with immediate needs.” 

 
• The ESF is not a Title I program, it is a new emergency relief program in response to the 

COVID-19 pandemic.  This remains true for the GEER and ESSER grants. 
 

• Nonetheless, political activists representing public school administrators are now 
threatening to refuse to count potentially millions of non-public school children for 
emergency relief. 

 
2) Children in neither public nor private schools have ever had have to “qualify” for 
emergency federal aid because, in an emergency, aid is directed to children impacted by 
that emergency.    
 

• During a national emergency, all impacted children are counted for federal relief 
programs.  All children and teachers in all schools in America have been affected by the 
coronavirus pandemic. 
 

• Congress did not require children to demonstrate need under Title I to receive RESTART 
funds after Hurricane Maria or Katrina.  All schools and students impacted by the federal 
emergency were served equally.  
 

• If Congress intended the funds to be used at the school and student level based on Title I 
requirements, public and non-public schools would be required to demonstrate specific 
student need under Title I to have access to emergency funds.  There is no precedent for 
this in an emergency situation. 
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3) Requiring only non-public schools or students to implement Title I program 
requirements in order to be counted or qualify for services under the CARES Act 
contradicts the letter and the spirit of the law. 

• The CARES Act distributes ESSER funds to states and LEAs using a Title I allocation.  
The law is silent as to how the LEA must allocate the money to public or private schools. 
Once the funds arrive at the LEA, the law makes no requirement of a Title I allocation at 
the school or student level. 

 
• Congress did not intend under the CARES Act for a school to have to demonstrate that a 

specific student has a need to have his or her desk cleaned and sanitized for coronavirus 
prevention. 

 
• Clearly, Congress did not intend for only Title I schools to be cleaned, or only the desks 

of Title I students to be cleaned. 
 

• Schools cannot help prevent the spread of coronavirus by targeting cleaning funds 
towards just some of the students in a school.  Therefore, insisting on a strict Title I 
approach all the way down to the student level would not make sense as a practical 
matter. 

 
• Many of the authorized uses of funds for ESSER are school or system wide and not tied 

to an individual child’s need, and therefore incompatible with a Title I approach.   
 

• In fact, Title I, as part of ESEA, is one of the twelve categories of acceptable uses of 
funds.  The existence of the eleven other categories is clear evidence that ESSER funds 
are intended to be used beyond the scope of Title I. 

 
• It would be unreasonable and plainly inequitable to restrict private schools to a Title I 

count and approach while public schools are allowed to use ESF funds free of Title I 
restrictions. 

 
• All schools should have the resources to keep their children safe and healthy, and to 

maintain continuity in their students’ education, during the pandemic, as was Congress’ 
intent in the CARES Act. 

 


